
equipment could deploy its switching capability to a far greater extent than that

suggested by AT&T in its filing.
41

It must be remembered that physical collocation is, as a matter oflaw, a

physical taking ofU S WESTs real property. Congress has authorized this taking,

thus leaving US WEST to actions before state authorities, federal district courts

(pursuant to Section 252(e)(6) of the Act), and the United States Claims Court for

achievement of just compensation. However, Congress limited the Commission's

taking authority for a single specific purpose -- placement of equipment necessary to

access unbundled network elements. Congress did not grant the Commission

taking authority in incumbent LEC central offices beyond this limited purpose. It

would be unlawful for the Commission to attempt to expand its takings jurisdiction.

The AT&T request would clearly effectuate such an expansion.

Should AT&T be able to demonstrate that its switches really do not switch

(and the AT&T petition does not even make a serious attempt at this

demonstration), there may be room for the AT&T position in an appropriate

arbitration proceeding. However, the position is not appropriate for reconsideration

in this proceeding.

41 Attached is a copy of a Wall Street Journal article from August of 1995. While
much of the predictive journalism has now been accomplished (the spin-off of
Lucent and NCR), one aspect of the report has not yet been realized. In the portion
of the article under "Local Switches," the reporter describes AT&Ts "nodes." RSMs
associated with hosts that are miles away could allow AT&T to use the RSMs as an
alternative to resale and as a way to bypass LEC access charges prior to June of
1997.
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x. UNBUNDLED NETWORK ELEMENTS SHOULD NOT BE
OFFERED AT DEAVERAGED RATES UNTIL AFTER
OTHER RATES HAVE BEEN PROPERLY REBALANCED

Several petitioners point out that the Commission's requirement that

network elements be offered at deaveraged TELRIC prices makes no sense so long

as incumbent prices are based on averaged costS.
42

This position is clearly correct,

regardless of the merits of pricing based on TELRIC cost analysis. It is clearly

inappropriate to require an incumbent LEC to deaverage the cost of its network

facilities before it can deaverage its retail and wholesale rate structures.

Especially in more rural states, averaged rates effectuate a subsidy of more

expensive rural services from less expensive urban ones.

Requiring that unbundled loops be priced based on deaveraged TELRIC costs

would mean that the loops would be available at a lesser price in the urban areas

and at a higher price in the rural areas. The price of both urban and rural local

service would, however, remain the same. Accordingly, the price available for

resellers of local service would also remain the same in both areas. In this scenario,

competitive LECs could purchase less expensive unbundled loops in urban areas,

and less expensive wholesale local services in rural areas, essentially whipsawing

the incumbent LEC. A requirement that such arbitrage opportunities be made

available is clearly arbitrary and capricious, and the rule should be modified.

42 WA UTC at 3-7; WI PUC at 6-8.
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Unbundled network elements must be priced based on the same cost standards and

methods which underlie the basic network services of which they are components.

XI. THE "FRESH LOOK" OPPORTUNITY TO BREACH
EXISTING CONTRACTS SUGGESTED BY ALTS
WOULD NOT BE LAWFUL

ALTS requests that the Commission establish a rule which would permit

customers of incumbents LECs to breach their contracts with no or minimum

penalties.43 In a competitive marketplace, a governmental rule that enables

customers to breach their freely negotiated contracts -- particularly a rule limited to

contracts with a designated class of service providers -- would be absurd. The

contracts ALTS suggests the government permit to be breached are all long-term

contracts whereby, at least in the case ofU S WEST, both parties negotiated to

their mutual benefit. Depriving U S WEST of the benefit of its bargaining in the

case of these contracts would constitute a governmental taking ofU S WEST's

property, for which U S WEST would be entitled to just compensation. Nothing in

the Act gives the Commission the authority to effectuate such a taking.44

43 ALTS at ii, 12-14.

44 If incumbent LECs were to try to use this contracting process to impede
competition, appropriate action could be taken to prevent such anticompetitive
action.
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XII. US WEST HAS NOT NEGOTIATED IN BAD FAITH

Several petitioners request that the Commission establish a rule that

arguing certain positions before state regulatory commissions be deemed a violation

of the Act and evidence of "bad faith" negotiations. For example, MFS proclaims

that U S WEST's advocacy before state regulatory commissions should be

considered as a "blatant disregard and manipulation of the law.,,45 MFS' conclusion

is that the Commission "should not tolerate" such advocacy by U S WEST.
46

MFS is asking the Commission to tread on very dangerous ground here. Lest

there be any doubt, U S WEST has not been bashful in requesting that state

regulatory authorities assert what we believe is their statutory authority in several

key interconnection areas. Should state regulators assert such authority, and this

action is deemed inconsistent with the Commission's view of its own power, the

judicial processes are available to resolve the conflict. But it would be an

astonishing expansion of Commission authority, not to mention a patent violation of

the First Amendment to the Constitution, for the Commission to attempt to dictate

US WEST's advocacy before state commissions. MFS' argument in this respect

must be flatly rejected.

45 MFS at 4.

46 Id. at 3-4.
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XIII. THE COMMISSION SHOULD NOT ATTEMPT TO ESTABLISH
FINANCIAL PENALTIES FOR PERFORMANCE DISPUTES

TCG requests that the Commission establish nationwide performance

standards for incumbent LEC interconnection activities and penalties for failure to

meet those standards.
47

This suggestion is a bad idea for several reasons.

First, the Act does not guarantee any service or performance level for

interconnectors. To the contrary, it requires only that the same quality level be

available for interconnectors as is available for the incumbent LEC's own

customers.48 Thus, TCG's position is not supported by the Act.

More significantly, TCG's request that the Commission establish a regulatory

vehicle for transfer of incumbent LEC funds to TCG raises extremely significant

constitutional issues. Should the Commission choose to direct such an asset

transfer, it would probably be unauthorized under the Act. However, if statutory

authority could be found for such action, it would constitute a taking of incumbent

LEC property, and the United States would need to reimburse the incumbent LEC

for the amount transferred to the interconnector. Frankly, this seems like a rather

strange use of taxpayers' money. But governmental action ordering an incumbent

LEC to pay money to another private entity is a highly significant matter, and

suggestions such as made by TCG simply fail to recognize the essential legal

consequences of such action.

47 TCG at 3-5.

48 Act, 110 Stat. at 62 § 251(c)(2)(C).
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XIV. THE ANALYSIS OF THE LOCAL EXCHANGE CARRIER
COALITION IS GEm;RALLY"*-_A~CC~URAOl:.&=&.....T_E _

LECC filed a reconsideration petition detailing a number of highly significant

issues requirine reconsideration and/or clarification of the Order. U S WEST does

not repeat the thoughtful comments made by LECC here. LECC's position deserves

serious consideration and contemplation.

Respectfully submitted,

Of Counsel,
Dan L. Poole

October 31, 1996

By:

U S WEST, INC.

1

L
Robert . McKenna
Kathryn Marie Krause
Suite 700
1020 19th Street, N.W.
Washington. DC 20036
(303) 672-2861

Its Attorneys
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